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CFTC white paper outlines principles for revisions to cross-border
swaps regulation
Key points
— CFTC Chairman Giancarlo has authored a whitepaper on recommendations for improvements to the
regulation of cross-border swaps; the recommendations will serve as the basis for future proposed
rulemakings
— A key attribute of the recommendations is recognition of, or deference to, the requirements of non-U.S.
regulators that have adopted comparable G20 swaps reforms.

Summary
CFTC Chairman J. Christopher Giancarlo has
authored and released a white paper to guide new
rulemakings addressing cross-border swaps reform.
The paper, titled “Cross-Border Swaps Regulation
Version 2.0: A Risk-Based Approach with Deference
to Comparable Non-U.S. Regulation,” introduces
recommendations and proposals that, if adopted by
the CFTC, would replace the agency’s 2013 crossborder guidance (imposing CFTC transaction rules
on swaps traded by U.S. persons in all jurisdictions),
its 2016 proposed cross-border rules, and certain
positions taken in staff advisories and no-action
letters.
Chairman Giancarlo suggests that the CFTC’s
current cross-border approach, including the use of
“guidance” instead of formal regulations, reliance
on a “substituted compliance” regime that
encourages rule-by-rule comparisons of CFTC and
non-U.S. regulations, and “insufficient deference” to
non-U.S. regulators that have adopted comparable
G20 swaps reforms, has resulted in a number of
adverse consequences. In particular, he suggests
this approach has “driven global market participants
away from transacting with entities subject to CFTC

swaps regulation and fragmented what were once
global markets into a series of separate liquidity
pools.”
Chairman Giancarlo recommends the following
changes to the CFTC’s cross-border approach:
— Non-U.S. central counterparties (CCPs):
Expand the use of the CFTC’s exemptive
authority for non-U.S. CCPs if they are subject
to “comparable, comprehensive supervision and
regulation” in their home country and do not
pose substantial risk to the U.S. financial
system. The exemption would permit non-U.S.
CCPs to provide clearing services to U.S.
customers indirectly through non-U.S. clearing
members not registered with the CFTC.
— Non-U.S. trading venues: End the bifurcation
of the global swaps markets into U.S. person
and non-U.S. person markets by exempting nonU.S. trading venues in jurisdictions with
comparable reforms from having to register with
the CFTC as swap execution facilities.
— Non-U.S. swap dealers: Require non-U.S.
swap dealers whose swap dealing activity
poses a “direct and significant” risk to the U.S.
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financial system to register; recognize riskmitigating measures in the registration of nonU.S. swaps dealers; and show appropriate
deference to non-U.S. regulatory regimes that
have comparable requirements for swaps
dealing.
— Clearing and trade execution requirements:
Permit non-U.S. persons to rely on substituted
compliance for swap clearing and trade
execution in comparable jurisdictions and apply
those requirements in noncomparable
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jurisdictions that have a “direct and significant”
effect on the United States.
— ANE transactions: Take a territorial approach to
U.S. swaps trading, including trades “arranged,
negotiated, or executed” within the United
States by personnel or agents of such non-U.S.
persons. Nonincidental U.S. swaps trading
should be subject to U.S. swaps trading rules.
For additional information please contact Tracy
Whille.
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